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IV Copyright in literary, dramatic, musical and artistic works

(1) Introductory

Copyright subsists, under section 13, in three classes of work:
(a) "original" literary, dramatic, musical and artistic works; (b) cinemato-
graph films; and (c) records. At first sight, the requirement of originality
seems not to attach to films and records; but this omission is infelicitously
made good by the language of clause (3).23 Literary, dramatic and
cinematographic works are defined inclusive by the Act whereas artistic,
musical works and records are exhaustively defined by section 2.24 These
differences in the way in which the definition clause has defined different
category of works have led (as we shall note later) to some crucial differen-
ces in respect of the range of copyright protection. The requirement of
'originality' in Indian law, as elsewhere, does not refer to ideas but rather
to the manner and material forms of their expression.s> The objective of
copyright, it has been stressed in India, is not to "create monopoly in ideas;"
rather, the protection aims at prevention of unlawful reproduction of deal-
ing with the manner and material form in which ideas are expressed.w
Consequently, 'originality' also refers not to novelty or creativity in ideas
but only to the manner and material form of their presentation. What is
protected is the expression of thought-the form, formulation, order,
plan or arrangement of presentation-as testifying to the investment by
the author of mental faculties, skills, competence, craftsmanship, knowledge,
labour and capital in the production of any work.s? In other words, the
requirement of originality is an elleptical way of expressing the idea that the
work should not be a substantial copy of another work; or, more colour-
fully (but less precisely) it should not amount to piracy (or, to vary the
usual metaphor a little, hijacking) of another's skill, competence, crafts-
manship, labour and capital.28 In a sense, copyright law protects the author
against dishonest and wilful misappropriation or theft of the author's
efforts.

Obviously, then, the notion of 'originality' does not even entail a
modicum of novelty or creativity. The extent or amount of 'originality'
in expression or material form may be very small.but 'that small amount is

23. According to clause (3) if a substantial part of the film is an infringement of
copyright in any other work, and if a record made in respect of literary, dramatic or
artistic work infringes such work, then no copyright shall subsist in such film or record.

24. See infra, parts (3) and (4).
25. See, Deb and Cooper, supra notes 6, 7: Govindan, supra note 19; N. T. Raghunathan

v. A I.R., A.I.R. 1971 Born. 48; J.N. Bagga, supra note 9; cases cited in supra note 16;
R.G. Anand v. Delux Films, A.I.R. 1978 S.C. 1613 at 1627.

26. ibid.
27. Ibid.
28. See for a more recent reiteration Deepak Printers, supra note 16 (per M.P.

Thakkar J.).
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protected by law.29 The law of copyright, it has been well said, protects
originality even at "its vanishing point."3o

(2) Meanings of works protected by the 1957 Act

Like the requirement of 'originality' the expression 'literary work'
does not mean what it at first sight suggests. Indian courts have clearly
ruled that the inclusive definition of 'literary work' in the Act enlarges this
genre of works to include "all works expressed in writing, whether they
have any literary merit or not."31 Indian courts have held, as others have,
that copyright can subsist in law books and reports, dictionaries and
gazettes, grammars and maps, almanacs and encyclopaedias, guidebooks
and cornpilations.az Indian decisions have, like the English decisions, held
that copyright can subsist in examination papers.e Ready reckoners of

• prices of various commodities at given rate of mathematical calculations
constitute literary work," so do works of religious preachers or compi-
lations of discourses or teaching.P

A dramatic work, under section 2(b), includes "any piece of recitation,
choreographic work of entertainment in dumb show, the scenic arrange-
ment or acting form of which is fixed in writing or otherwise but does not
include a cinematograph film.,,36 The Bombay High Court has recently
ruled in Fortune Films v. Dev Anand,37 in view of the specific exclusion of
the cinema films from the definition of a dramatic work, that an actor in
a cinema film may not claim any copyright in his acting. Moreover such
acting, the court held, does not fall within categories "pieces of recitation",
"choreographic work" or "scenic arrangement in a dumb show .... " .

The definition of "artistic works" at first sight appears exhaustive, in
the sense that it uses the expression 'means' rather than 'includes'. Clause
(i) defines it to mean a painting, sculpture, drawing of any kind, (including
diagram, map, chart or plan), engraving or photograph. This clause makes
it very clear that it is not necessary for any such work to "possess artistic
quality." A picture of Mahatma Gandhi produced by combining two other
pictures of him was held entitled to copyright.« Similarly, there may be

(II

29. Govindan, supra note 19 at 393.
30. Ibid.
31. See, «s., Agarwala Publishing House v. Board of H.S. & I. Education, A.I.R.

1967 All. 91.

32. See supra note 25. We must note though that maps and drawings are included
now in the category of "artistic works": section 2(c).

33. See Jagdish Prashad v. Parmashwar Singh, A.I.R. 1966 Pat. 33; and supra note 28.
34. A.I.R. 1971 All. 192.
35. Satsang ; supra note 16.
36. This definition is virtually the same as in the 1911 Act. The UK Act of 1956

has made some significant changes.
37. A.I.R. 1979 Born. 17; for a critique see part V (iil) of this paper.
38. A.I.R. 1961 Mad. 114 at 117-19.


